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National Headquarters
1727 KING STREET, SUITE 400
ALEXANDRIA, VA 22314-2753

(703) 836-9660

February 22, 2021

Board Memo 014-2021: NAPS Files Brief in Appeal Seeking Reversal of
District Court Decision

Executive Board,
NAPS HQ filed an appeal brief in the U.S. Court of Appeals for the District of
Columbia Circuit on February 19. Attached is a newsbreak with more information

and a link to the brief and appendix filed.

Please share this memo and attached with your membership. This Board Memo
will be posted on the NAPS website, too.

Thank you and be safe.

NAPS Headquarters

Representing supervisors, managers and postmasters in the United States Postal Service
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2. The 2003 amendments to the Postal Reorganization Act
confirmed the right of postmasters to continue to have
NAPS represent them in pay talks if they wished.

Prior to 2003, the PRA made no reference to a “postmasters’ organization.”
Postmasters were considered to be a subset of supervisory or managerial employees
under section 1004(b). See Runyon, 821 F. Supp. at 777 (acknowledging that the Postal
Service recognized the National Association of Postmasters of the United States as a
supervisory or managerial organization).

The Postmasters’ Equity Act of 2003, Pub. L. No. 108-86, 117 Stat. 1052,
added references to “postmasters’ organizations” to section 1004 in order to allow
postmasters’ organizations access to the procedures established by the 1980
amendments to the Act in 39 U.S.C § 1004(c)—(g), including the right to convene a
factfinding panel. S. Rep. No. 108-112, at 3—4 (2003). Neither the language nor
legislative history of the 2003 amendments evinces an intent to strip postmasters of
their existing right to join NAPS or other supervisory or managerial organizations.
The 2003 amendments left the definition of a supervisory organization unchanged as
“the organization recognized by the Postal Service under subsection (b) of this section
as representing a majority of supervisors,” without further limitation. 39 U.S.C.

§ 1004(1)(1). The 2003 amendments therefore also left unchanged the practice of
allowing postmasters to join supervisory organizations. In fact, the Act clarifies that

postmasters can be managers or supervisors: “postmaster’ means an individual who is

the manager in charge of the operations of a post office, with or without the
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assistance of subordinate managers or supervisors.” Id. § 1004(1)(3). Postmasters and
other managerial employees have a choice: they can throw in their lot with the general
supervisory organization, which represents the interests of all supervisory and
managerial employees (including postmasters), ot, if they prefer, they can join their
own, category-specific negotiating body. Over 4,100 postmasters have chosen the first
path and joined NAPS. Compl. § 75, JA 22.

3. The Postal Service’s refusal to consult with NAPS regarding
pay or other programs affecting “Headquarters” and “Area”
employees—subcategories of supervisory employees not
recognized by the Postal Reorganization Act—is ultra vires.

Over 7,500 “Headquarters” and “Area” EAS employees are members of
NAPS. Compl. § 57, JA 18. They include employees who perform supervisory and
managerial responsibilities, and the Postal Service has acknowledged that NAPS
represents at least some of them. Compl. 9 57, 58, JA 18. Nevertheless, although the
PRA makes no distinction among supervisory and managerial employees based on
where they work, the Postal Service entirely failed to consult with NAPS, let alone
allowed NAPS to participate directly in the planning and development of pay and
benefit policies and programs, for any “Headquarters” and “Area” employees. Compl.
959, JA 18.

The Postal Service’s refusal to consult with NAPS regarding pay for

“Headquarters” and “Area” employees contravenes both the purpose of the statute

and longstanding practice. See Michigan v. EPA, 576 U.S. 743, 752-53 (2015) (holding
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agency statutory interpretation unreasonable “[a]gainst the backdrop of . . . established
administrative practice”); Azar, 967 F.3d at 826, 830 (looking to agency practice to
determine whether agency reasonably interpreted statute). Congress designed the PRA
in recognition of the fact that “employees in the lower levels of supervision or
administration in the Postal Service,” who were not entitled to participate in collective
bargaining, deserved an “active voice through [their] chosen representatives in the
development of programs affecting [them].” S. Rep. 96-856, at 3. While Congtress
intended to create a pathway to some form of representation for all non-executive
employees not covered by collective bargaining agreements, no standalone, manager-
specific organization exists. If NAPS were not permitted to represent those employees
(at their election), managers who are not postmasters would not be entitled to any
representation in the pay consultation process.

As there is no dispute that NAPS is a supervisors’ organization representing a
majority of supervisors, under § 1004(b) it is “entitled to” consult on policies and
programs relating to any supervisory and managerial employees that it represents,
including postmasters and “Headquarters” and “Area” employees. The Postal
Service’s refusal to recognize this right is #/tra vires.

B.  The Postal Service did not offer a contemporaneous justification

for its refusal to consult with NAPS with regard to its members
who are “Headquarters” or “Area” EAS employees.

Even if the PRA allowed the Postal Service to refuse to recognize NAPS’s

representation of some supervisory or managerial employees, which it does not, the
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08/02/2019)

Consent MOTION for Extension of Time to Answer or Otherwise Respond to Complaint
by UNITED STATES POSTAL SERVICE (Attachments: # 1 Proposed Order)(Simon,
Jeremy) (Entered: 09/26/2019)

MINUTE ORDER granting 10 Motion for Extension of Time to Answer or Otherwise
Respond to Complaint. Defendant shall have until, and including, October 25, 2019, to
answer or otherwise respond to the Complaint. Signed by Judge Royce C. Lamberth on
09/26/2019. (lercl2) (Entered: 09/26/2019)
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filed by NATIONAL ASSOCIATION OF POSTAL SUPERVISORS. (Freeman, Andrew)
(Entered: 11/20/2019)

11/25/2019

17

Unopposed MOTION for Extension of Time to File Reply In Support Of Motion To
Dismiss by UNITED STATES POSTAL SERVICE (Attachments: # 1 Proposed Order)
(Simon, Jeremy) (Entered: 11/25/2019)

11/25/2019

18

ORDER granting 17 Motion for Extension of Time to File Reply. Defendant shall file its
reply no later than December 20, 2019. Signed by Judge Royce C. Lamberth on
11/25/2019. (Icrcl2) (Entered: 11/25/2019)

11/26/2019

Set/Reset Deadlines: Replies due by 12/20/2019. (Isj) (Entered: 11/26/2019)
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MINUTE ORDER granting 14 Unopposed Motion to Intervene. Signed by Judge Royce C.
Lamberth on 12/03/2019. (Icrcl2) (Entered: 12/03/2019)

12/03/2019

19

MOTION to Dismiss by UNITED POSTMASTERS AND MANAGERS OF AMERICA
(jf) (Entered: 12/03/2019)

12/17/2019

20

REPLY to opposition to motion re 11 MOTION to Dismiss and Supporting Memorandum
Intervenor, United Postmasters And Managers Of America Reply Brief filed by UNITED
POSTMASTERS AND MANAGERS OF AMERICA. (Greenbaum, Jonathan) (Entered:
12/17/2019)

12/20/2019

21

REPLY to opposition to re 19 MOTION to Dismiss filed by UNITED STATES POSTAL
SERVICE. (Simon, Jeremy) Modified text on 12/20/2019 (ztd). (Entered: 12/20/2019)

07/17/2020

22

MEMORANDUM OPINION. Signed by Judge Royce C. Lamberth on 07/17/2020. (lcmb)
(Entered: 07/17/2020)

07/17/2020

23

ORDER granting 11 Motion to Dismiss and 19 Motion to Dismiss. Signed by Judge Royce
C. Lamberth on 07/17/2020. (Icmb) (Entered: 07/17/2020)

09/11/2020

24

NOTICE OF APPEAL TO DC CIRCUIT COURT by NATIONAL ASSOCIATION OF
POSTAL SUPERVISORS. Filing fee $ 505, receipt number ADCDC-7581466. Fee Status:
Fee Paid. Parties have been notified. (Zachariasiewicz, Jean) (Entered: 09/11/2020)

09/13/2020

25

Transmission of the Notice of Appeal, Order Appealed (Memorandum Opinion), and
Docket Sheet to US Court of Appeals. The Court of Appeals fee was paid this date re 24
Notice of Appeal to DC Circuit Court. (zjf) (Entered: 09/13/2020)

09/15/2020
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1il.

1v.

vi.

difference between the compensation that the Postal Service paid to its
EAS employees from October 1, 2015, to the date of final judgment
and the total cash compensation paid for comparable positions in the
private sector;

either (a) pay all EAS employees total compensation comparable to the
total compensation paid for comparable jobs in the highest-paid
location in the country or (b) implement a locality pay adjustment that
will assure that EAS employees in high-wage areas are paid
comparably to what the private sector pays in that area;

pay each and every EAS employee eligible for a Supervisor
Differential Adjustment a salary with a reasonable and adequate
differential above the salary that the Postal Service pays to bargaining-
unit employees supervised by the position held by that EAS employee
(no less than the 15 to 20% differential that is the low end of the
typical private-sector differential), including retroactive pay based on
that formula from October 1, 2015, to the present;

recognize NAPS as the representative of all non-postmaster EAS
employees, including all “Headquarters” and “Area” EAS employees;
and

recognize NAPS as the representative of all postmasters who are active

members of NAPS; and
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C. Grant Plaintiff such other relief as this Court deems just and proper.

Respectfully submitted,
ST b

N -
O

Andl{é; D. (Er;en{an (pro hac vice pending)
Jean-M. Zachariasiewicz

Joseph B. Espo

Brown, Goldstein & Levy, LLP
120 E. Baltimore Street, Suite 1700
Baltimore, Maryland 21202

Tel: (410) 962-1030

Fax: (410) 385-0869
adf(@browngold.com
jmz@browngold.com
jbe@browngold.com

Dated: July 26, 2019 Counsel for Plaintiff National Association of
Postal Supervisors
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IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF COLUMBIA

NATIONAL ASSOCIATION OF POSTAL
SUPERVISORS,

Plaintiff,
v. Case No. 1:19-¢cv-2236 (RCL)

UNITED STATES POSTAL SERVICE,

Defendant.

DEFENDANT’S MOTION TO DISMISS COMPLAINT

Defendant, United States Postal Service, by undersigned counsel, respectfully moves to
dismiss the Complaint under Rule 12(b)(6) of the Federal Rules of Civil Procedure. The grounds

for this motion are set forth more fully in the accompanying supporting memorandum.

Respectfully submitted,

JESSIE K. LIU, D.C. Bar #472845
United States Attorney

DANIEL F. VAN HORN, D.C. Bar #924092
Chief, Civil Division

By: /s/

JEREMY S. SIMON

DC BAR # 447956

Assistant United States Attorney
555 4th Street, N.W.
Washington, D.C. 20530

Tel: (202) 252-2528
Jeremy.Simon@usdoj.gov
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IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF COLUMBIA

NATIONAL ASSOCIATION OF POSTAL
SUPERVISORS,

Plaintiff,
V. Case No. 1:19-cv-2236 (RCL)

UNITED STATES POSTAL SERVICE,

Defendant.

DEFENDANT’S MEMORANDUM IN SUPPORT OF
MOTION TO DISMISS COMPLAINT

The Complaint brought by the National Association of Postal Supervisors (“NAPS”) fails
to state a claim upon which relief can be granted. In its Complaint, NAPS asserts that the Postal
Service’s pay determinations violate the Postal Reorganization Act (“PRA”) based on alleged
failures by the Postal Service to further certain policies pertaining to compensation identified in
the PRA in the manner that Plaintiffs would prefer. As relief, Plaintiff requests that the Court
invalidate those pay decisions for field Executive Administrative Schedule (“EAS”)
employees and order the Postal Service to increase their pay.

As more fully set forth below, Plaintiff has failed to identify a source of law authorizing
the Court to review the underlying Postal Service pay decisions. Plaintiff purports to assert claims
based on alleged violations of the PRA, but the PRA does not afford a private cause of action that
could support such claims. Moreover, to the extent Plaintiff’s claims challenge the manner in
which the Postal Service seeks to achieve certain policies related to compensation in the PRA,
judicial review of the Postal Service’s decisionmaking in that regard is exempt from review under
the Administrative Procedure Act (“APA”) (as Plaintiff implicitly recognizes by failing to cite the

APA in its Complaint). In the absence of any claim under the PRA and APA, the only other
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ganization or organizations shall be entitled to participate directly in the plan-

ning and development of pay policies and schedules, fringe benefit programs,

and other programs relating to supervisory and other managerial employees.
See 39 U.S.C. § 1004(b).

For reasons discussed above, Plaintiff does not have a private right of action under the PRA
to assert any such claims under section 1004(b). But even if it did, as a supervisors’ organization,
NAPS does not have the right to participate in pay consultations with the Postal Service involving
any non-supervisory EAS employees. NAPS also does not have the right to participate in pay
consultations with the Postal Service involving managerial employees (which are a distinct
category from “supervisors” within the meaning of section 1004(b)) or postmasters (which also is
a distinct category). Instead, NAPS’s scope of representation, within the context of section
1004(b), is limited to those employees that fall within the category of supervisory EAS employees.
Postmasters are thus excluded from the scope of NAPS’s representation, as are most “area” and
“headquarter” EAS employees.°

Count IV of the Complaint is premised on an erroneous understanding of the scope of
NAPS’s representation.  According to Plaintiff’s own allegations, the “nearly 50,000” EAS
employees at the Postal Service (Compl. § 1) “are distributed among 1,000 job titles and job levels”

and include not just supervisors but also “managers, . . ., postmasters, and other professionals and

administrative employees.” (Compl. 9 6-7) Despite this acknowledgment, Plaintiff alleges in

6 Although the Postal Service acknowledges that some “area” and “headquarters” EAS em-

ployees would qualify as supervisors subject to NAPS representation, most do not fall within that
category as Plaintiff implicitly recognizes by acknowledging that EAS employees “are distributed
among over 1,000 job titles and job levels” and include not just supervisors, but also “managers, .
. . postmasters, and other professionals and administrative employees.” (Compl. 44 6-7) EAS
personnel also include technical and clerical employees. Employee and Labor Relations Manual
(“ELM”) § 411.1. (https://about.usps.com/manuals/elm/elmc4.pdf) The ELM is a regulation of the
Postal Service. See 39 C.F.R. § 211.2.
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Count IV that “all EAS employees” qualify for representation by NAPS within the meaning of
section 1004(b) (Compl. 9 102)7 and, on that basis, alleges that the Postal Service “has failed
entirely to consult with NAPS with respect to Headquarters and Area EAS employees.” (Compl.
9 104) Although the Postal Service acknowledges that some “headquarters” and “area” EAS em-
ployees qualify as supervisors who fall within the scope of NAPS’s representation,
Plaintiff vastly overstates the scope of its representation in stating this claim, as EAS employees
also include professional, technical, administrative and clerical employees. (ELM § 410) Thus,
because this Count is based on an implausible premise concerning the scope of NAPS’s
representation of EAS employees, it should be dismissed for failure to state a claim. Similarly,
Count V should be dismissed because the NAPS does not represent postmasters and, therefore, the
Postal Service could not violate section 1004(b) by failing to consult with the NAPS in that
capacity.
1. The PRA Does Not Afford NAPS The right To Represent Non-Supervisors.

Section 1004(b) grants three types of organizations consultation rights under the PRA: “a
supervisory organization” representing “a majority of supervisors[;]” a postmaster organizations
that represents “at least 20% of postmasters[;]” and “a managerial organization” that “represents a
substantial percentage of managerial employees|.]” The statute explicitly prohibits one group from
fulfilling multiple functions by stating that a postmaster organization must be one “other than an

organization representing supervisors” and that an organization representing “other managerial

7 In other words, NAPS alleges that it is entitled to represent and to consult on behalf of
approximately 50,000 EAS personnel, including active and retired managers, supervisors, post-
masters, professionals, and all other EAS employees, excluding only approximately 8,500 post-
masters represented by another organization. (Compl. 9 1, 21-23, 33-34, 42, 57, 87, 102-103,
116A.1-11, vi) In addition to managers, supervisors and postmasters, EAS personnel include pro-
fessional and administrative employees in approximately 1,000 job titles (Compl. 9 6-7).
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employees” must be one “other than an organization representing supervisors or postmasters.”
39 U.S.C. § 1004(b). The PRA does not permit a supervisors’ organization to represent and consult
on behalf of any EAS professional and administrative personnel. Accordingly, an organization
representing supervisors may consult only for supervisors, a managers’ organization only for
managers, and a postmasters’ organization only for postmasters. NAPS, which is an organization
representing supervisors, is thus limited to consult only for supervisors. Its assertion that the PRA
allows it to represent all three groups — supervisors, managers, and postmasters — as well as all
other EAS personnel (Compl. §102) runs counter to the text of the Act, and thus should be rejected.

That textual conclusion is supported by the history of postal legislation. When Congress
created the fact-finding process in 1980, it only mentioned fact-finding rights for supervisors. See
S. Rep. No. 96-856 (1980), 1980 WL 13081 (Leg. Hist.), at 1. Indeed, the Senate Report
specifically notes that the categories of employees recognized as represented by the supervisors’
organization are defined by a Memorandum of Understanding signed on May 3, 1978, by the
Postmaster General and the President of NAPS, which specifically excludes postmasters from
NAPS representation. Id. at 5. Further, the Report states that the Committee believes that the May
3, 1978 MOU *“fairly implements the representation provisions of Section 1004(B)” and “[t]he
Committee does not intend the bill to expend [sic] or contract the representation of the supervisors’
organization.” Id. at 6.

Similarly, in 2003, when Congress extended parallel consultation rights for postmasters in
the Postmasters Equity Act, the accompanying Senate Report explained that, prior to the Act,
postmasters did not have the same ability to vindicate their rights as supervisors, and that the

purpose of the legislation was to afford postmasters and postmasters’ organizations the same pay

18
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UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF COLUMBIA

NATIONAL ASSOCIATION OF

POSTAL SUPERVISORS, )
Plainiiff, ;
\Z ; Case No. 1:19-¢v-2236-RCL
UNITED STATES POSTAL SERVICE, ;
Defendant, ;
)
MEMORANDUM OPINION

The National Association of Postal Supervisors (“the Association™) is an organization
representing active and retired supervisors of the United States Postal Service (“USPS” or “Paostal
Service™).

The Association sued USPS alleging that USPS undercompensated postal supervisors in
violation of federal statute. The Association also alleged that USPS violated federal law by
declining to recognize the Association’s authorily to represent postmasiers and certain other
managers. USPS imoved to dismiss the complaint, arguing that the statutory provisions cited by
the Association do not provide a private cause of action. The Uniled Postmasters and Manapers
of America (“Postmasters™) intervened in support of USPS and filed a motion to dismiss the
Association’s claim that it had authority to represent postmasters.

Upon consideration of the complaint (ECF. No. 1), motions to dismiss (ECF Nos. 11, 19),
memorandum in opposition (ECF No. 16), replies (ECF Nos. 20, 21), and exhibits filed in support

thereof. the Court will GRANT USPS's and Posimasters” motions to dismiss.
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I. BACKGROUND
A. The Postal Reorganization Act

The Postal Reorganization Act of 1970 (“PRA™). Pub. L. No. 91-375, 84 Stat. 719 (1970),
crcated LISPS as “‘an mdependent establishment of the executive branch of the Government of the
United States,” 34 U,S.C. § 201, with broad internal operating powers, /d. § 401, Under the PRA.
USPS establishes compensation policies afier nepotiations with employee representatives. See id,
8§ 1202-09. Collective bargaining units represent non-mapagcrial employees in discussions
governed by National Labor Relations Board (“"NLRB™) policies. Id. § 1202.

In contrast, supervisory and managerial personnel are expressly excluded from collcctive
bargaining and NLRB policies. /d. § 1202(1). Instead, managerial and supervisory personnel are
represented by “‘recognized organizations” which are “entitled to participate dircetly in the
planning and development of pay pelicies and schedules, fringe benefit programs, and other
programs relating to supervisory and other managerial employees.” Id. § 1004(b). Recognized
organizations review USPS’s compensation propesais and provide recommendations, /[d.
§ 1004(d)(1)(B). USPS is not required 1o accept but only “pive any recommendation [rom the
organization full and fair consideration.”™ fd. § 1004(d)(1)(C).

If a recognized organization is dissatisfied with a USPS compensation decision, the
organization way request the creation of a facl-finding panel, Id § 1004{f)(1). USPS and the
recognized orgauization present their coinpensation proposals to a panel of three experts on
managerial compensation policies. /d §§ 1004(D(2)—(3). After revicwing both sides, the panel
issues its own rccommendations to USPS. [d § 1004(0}4). Just as with the recognized
organization’s recommendations, Congress only instrucied USPS to “pive full and fair

consideration to the panel’s recommendation.”™ fd. § 1004(6}{5).

3
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Separately, a recognized organization may ask f{or a panel to review the “effectiveness™ of
USPS employment policy procedures. /d. § 1004(g). Under this process. the panel provides
recommendations directly 10 Congress. Jd.

B. Factual Background

This action involves proposed compensation policies for Executive and Administrative
Schedule (“EAS™) employees, described as “the nearly 50.000 managers, supervisors, and other
middle-management employees who are not members of collective bargaining units.” Compl. ¥ 1.
ECT No. 1. The Association, a recognized organization, elaims 1o represent approximately 27 000
active and retired EAS employees, which incfude “active and retired USPS managers, supervisors,
postmasiers, and other professionals.” fd. at ] 2 (emphasis added).

USPS sent the Association a proposed EAS pay and benefits package for (iscal years 2016—
19 that addressed areas such as “Pay for Perfonmance, Salary Ranges, Health Benefits
Contribution, Promotional Pay Increase, Position Upgrade, and Work Groups.” /d. at 9 16-i7.
For the next nine months, the Association provided recommendations to USPS regarding chanpes
to the pay package “via meetings, letters, and emails.” fd. at 9 18.

USPS then issued its final proposed pay package. /d. at ¥ 19. Dissatisfied with USPS’s
decision. the Association requested a factfinding panel to review USPS’s proposal in accordance
with the dispute resolution mechanism provided by 39 U.S.C. § 1004(f). /d. at T 20. Both USPS
and the Association presented exhibits and witnesses to the panel during a two-day hearing. fd. at
9 64. Afterwards, the panel issued a reporl incorporating several of the Association's
recommendations, including pay increases for certain Association-represented employees, a
revision of salary dilferentials between supervisors and their subordinates, and the establishment

of a working group to review [uture compensation policies. /d. at 19 66--68. In response, USPS
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issued a revised pay package agreeing to engage a working group but declining to implement pay
increases or adjust the differential, /. at 79 69-74.
The Association then instituted this action raising the following claims:

1) USPS violated 39 U.S.C. § 1003(a) and 39 U.S.C. § 101{c) by failing to pay comparably
to the private sector {see id. ] 80-87):

2) USPS violated 39 U.S.C. § 1004(a) by failing to provide for an adequate supcrvisory
differential adjustment (see id. at 1 88-92);

3) USPS violated 39 U.5.C. § 1004(a) by failing to provide sufficient compensation to
attract or retain qualified management personnel and failing 1o establish a compensation

program adequate to mainiain a well-motivated workforce (see id. at Y 93-99);

4) USPS violated 39 U.S.C § 1004(b) by failing to consult the Association regarding
compensation for different categories of employees (see id. at | 100-06); and

5} USPS violated 39 U.S.C. § 1004(b) by refusing to recognize the Association’s authority
1o represerd postmasters (see id, at ] 107-15). ’

The comiplaint sceks a declaratory judgment, an injunction requiring USPS to adjust
{uture pay, and purported injunction requiring USPS to provide retroactive pay increases. See id.
atq 116. USPS moved 1o dismiss the complaint, arguing that the PRA provisions cited by the
Association do not provide a private cause of action. See USPS Mot. to Dismiss 69, ECF No.
11. USPS further argoed that the Association did not have authority to represent certain groups,
including employees. managers, and postmasters. See id. al 15-20. Intervenor Postmasters
separately moved to dismiss Claim 5, arguing that Postmasters—not the Association-—was the
recognized organization with the authority to represent postmasters. Sce Postmasters Mot. to
Dismiss, ECF No, 19,

H. LEGAL STANDARDS

Federal Rule of Civil Procedure 12{b)(6) requires courts to dismiss any case wherein the

plaintiff has failed to state a legal claim upon which relief can be granted. “To survive a motion

to dismiss, a complaint must contain sufiicient factval matter, accepted as true, (o ‘state a claim to

4
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retief that is plausible on its face.”™ Asherofi v. Iqbal, 556 U.S. 662, 678 (2009} (quoting Be//
Atlantic Corp. v. Twombly, 550 U.S. 544, 570 (2007)). When deciding a motion to dismiss under
Fed. R. Civ. P. 12(b}6). courts must construe the pleadings broadly and assume that the facts arc
as the plaintiff alleges; however, “[t]hreadbare rccitals of the elements of a cause of action,
supported by mere conclusory statements, do not suffice.” Igbal. 556 U.S. at 678, Additionally.
courts are not obligated to “accept as true a legal conclusion couched as a factual allegation.”
Papasan v. Allain, 478 1).8. 265, 286 (1986). Moreover, “a plaintiff who fails to show that the
law authorizes him to bring his lawsuit fails 1o state a claim upon which rehef can be granted.”
Eagle Tr. Fund v. U.S. Postal Serv., 365 F. Supp. 3d 57, 63 (D.D.C. 2019) (citing Sacks v, Reynolds
Sec., Inc., 593 F.2d 1234, 1239 (D.C. Cir. 1978)).
. ANALYSIS
A. Private Cause of Action

It is wcll-settled that the “violation of a federal statute alone is inadeguate to support a
private cause of action.” Tax Aralysts v. 1RS, 214 F.3d 179, 185 (D.C. Cir. 2000). Jnstead, courts
must first look to the statute’s text to determine if the statute provides an express cause of action,
See Johnson v. Interstate Mgint. Co., LLC, 849 F.3d 1093, 1097 (D.C. Cir. 2017) (*[1]f the text of
a statute does not provide a cause of action, there ordinarily is no cause of action.™).

Implied causes of action are permiited “on rare occasions,” but only if the court finds a
clear congressional intent “lo create a ‘private right’ and a ‘private remedy.”™ Jd. (citing 4lexander
v. Sandoval, 532 U.S. 275, 286 (2001)). “[T]hat is a high bar to clear” because “[the court] ha[s]
to conclude that Congress infended to provide a cause of action even though Congress did not
expressly say as much in the text of the statute.” Id. at 1097-98 (emphasis in original).

If a statute does not provide an express or implied cause of action, a plaintiff suing a federal

agency in federal court may obtain a legal remedy through the Administrative Procedure Act

5
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(“APA™). See 5U.S.C. § 704 (“Agency action made reviewable by statute and final apency action
for which there is no other adequate remedy in & court are subject to judicial review.”),

Non-statutory review is the final option for judicial review of administrative agency
activities. See Mittlemuan v. Postal Reg. Comm'n, 757 F.3d 300, 307 (D.C. Cir. 2(114). However,
non-statutory rcview is unavailable il the couri finds either thal (a) Congress intended to preclude
judicial review or (b) the issues involved are better lefl to agency discretion. Nat 7.4ss’n of Postal
Supervisors v. U8, Pastal Serv. (“NAPS™), 602 F.2d 420, 429-30 (D.C. Cir. 1979). When
conducting non-statulory review, a court’s only role is “to determine whether the agency has acted
“*ulira vires’— that is, whether it has ‘exceeded its statutory authority.”” Mittleman. 757 F.3d at
307 (quoting Aid Asy'n for Lutherans v. U.S. Postal Serv., 321 F.3d 1166, 1173 (D.C. Cir, 2003)).
An agency acts wltra vires when it violates a “clear und mandatory” statutory provision. See fnt ']
Ass 'n of Machinisis & Aere. Waorkers v. Griffin, 590 F, Supp. 2d 171. 176 (D.D.C. 2008) (citing
Nat 't Air Traffic Controllers Ass'n AFL-ClO v. Fed, Serv. Impasses Panel, 437 F.3d 1256, 1263
(D.C. Cir. 2006)). A statulory provision is “clear and mandatory”™ when i has only one
unambiguous interpretation. See Nat ' Air Traffic Controllers, 437 F.3d al 1264,

B. The Association Cannot Sue Under Any Statutory Cause of Action.

i. The cited PRA provisions neither pravide an express cause of action nor gre susceptible
10 APA review,

While the Circuit has not addressed the specific quesiion of whether the PRA provides
private causes of action, (his Court and other circuits consistently tind that various provisions of
the PRA “do] not indicate a Congressional intent to create a private remedy.” Nar I Posial Prof'l

Nurses v. U.S. Pastal Serv., 461 F. Supp. 2d 24, 33 (D.D.C. 2006) (refusing to recognize a cause

' The Association argues that an action is a/tra vires when, in undenaking the action, the agency fails 10 engage in
reasoned decision making. See Association Opp'n 14-15, ECF Mo. 16. The Circuit’s precedent favors “clear and
mandatory™ as the standard [or non-statutory review. See Mitleman, 157 F.3d at 307,

6
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of action under 39 U.5.C. § 1001); see gencrally Glenn v. US. Pustal Serv., 939 F2d 1516, 1520
{11th Cir. 1991) (refusing to recognize a cause of action under § 1006); Stupy v, U.S. Postal Serv.,
951 F.2d 1079, 108182 (9th Cir. 1991) (same); Kaiser v. U.S. Postal Serv., 908 F.2d 47, 50-52
(6th Cir. 1990) (samc); Bluze v. Payne 819 F.2d 128, 129-30 (5th Cir. 1987) (refusing to recognize
a causc of action under § 1001); Ggy v. U.S. Postal Serv., 800 F.2d 64. 68-69 (3d Cir, 1986) (same).
Because Congress enacted the PRA to increasc operational efficiency, iniprove labor relations, and
eslablish “a new ‘businesslike’ agency,” NAPS, 602 .2d at 430, the law dees not leave room for
judicial mterference in USPS compensation decisions. see id, at 431-32,

Additionally, the Circuit has already determined that “the Postal Service is exempt from
review under the Administrative Procedure Act.” Mittleman, 757 F 3d at 305 (citing N. Aér Cargo
v. U.S. Postal Serv., 674 F.3d 852, 858 (D.C. Cir. 2012)). This position is rooted in the plain text
nfthe PRA, which states that, absent specific exceptions not relevant here, “no Federal law dealing
with public or Federal contracts, propertly, works, officers, employees, budgets, or funds, including
the provisions of chapters 5 and 7 of title 5, shall apply to the exercise of the powers of the Postal
Service.” 39 U.S.C. § 410(a).

it, The cited PRA provisions neither provide an implied cause of action nor are
susceptible 1o non-siatutory review.

The PRA provisions cited by the Association—39 UL.S.C. §§ 101, 1003, and 1004—do not
contain express private causes of action, nor are USPS actions subject to APA review. Therefore,
the only possible way for the Associaticn (o obtain the remedy it seeks is through either (1} an
implied private cause of action or (2) non-statutory revicw. Neither of these options are available.

Count 1 of (he Association’s complaint alleges that USPS’s failure to maintain
compensation commensurate with the private scctor violates 39 U.S.C. § i101(c) and § 1003(a).

See Compl. 95 80-87. These provisions rcad similarly, stating: “the Postal Service shall achieve
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and maintain compensation for iis officers and employees comparable to the rates and types of
compensation paid in the private sector of the economy of the United States,” 39 U.S.C. § 101(c),
and *[i]t shall be the policy of the Postal Serviee to maintain compensation and benefits for all
officers and employees on a standard of comparability to the compensation and benefits paid for
comparable levels of work in the private seclor of the economy,” id. at § 1003(a). USPS’s failure
to conduct siudies of comparable salaries in the private sector and failure to appropriately adjust
EAS employees’ salaries allegedly violates these provisions. See Compl. 49 83-87.

Of the few courts io review cases brought under § 101 or § 1003, ail determined that the
provisions do not provide private causes of action. See, e.g., Williums v. Brennan, No. CV 17-
1285 (TSCY, 2017 U.S. Dist. LEXIS 114101, at *2 (D.D.C, Jul. i7, 2017); Reeder v. Frank, 813
F. Supp. 773, 778 (D. Utah 1992). aff"d, 986 I'.2d 1428 {10th Cir.'1993). These courts found that
Congress did not intend to imply a private cause of action or create judicially manageable standards
for review, This Court agrees.

Counts 2 and 3 involve § 1004(a). which states:

It shall be the policy of the Postal Service to provide compensation, working

conditions, and career opportunities that will assure the attraction and retention of

qualified and capuble supervisory and other managerial personnel; 1o provide
adequate and rcasonahle differentials in rates of pay between employees in the clerk

and carrier grades in the line work force and supervisory and other managerial

personnel; 1o establish and maintain continuously o program for all such personnel

that reflects the essential imporiance of a well-trained and well-motivated force to

improve the effectiveness of postal operations: and to promote the leadership status

of such persennel with respect {o rank-and-file employees, recogmzing that the rele

of such personnel in primary level management is particularly vital (o the process
ol eonverling general postal policies into successful postal operations.

39 U.S.C. § 1004(a), The Association alleges that USPS’s use of a different salary differential
adjustment and calculation method than the private sector, see Compl. 19 90-92, resulted in
“inadcquate pay policies and schedules™ and impeded the attraction and retention of qualified

management, thus violating § 1004(a), se¢ id. at 49 96-99.

8
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The Circuit previously ruled on the merits of a case involving the diffcrential requirement
in § 1004(a) but declined (o address the question of whether the Association had a private cause
of action. See NAPS. 602 F.2d at 429-32. The NAFS court found that it had jurisdiction to heur
the case under 28 U.S.C, § 1339.? id at 427, but also that Congress intended for courts 10 give
strong deference to USPS discretion, see id. at 441. In ruling on the merits. the Circuit stated that
“[s]ection 1004(a) does not set a fixed differential™ and that “Congress chose instead to leave the
precise differential to the discretion of the agency, mandating only that the differential at any given
time be ‘adequate and reasonable,’” Jd. at 433, The Circuit determined it could not reverse
Congress’s decision to give deference to USPS’y determination of the ditferential: or in other
words, that the courts could not “through statutory construction creaie more precise standards and
rights than Congress elected to create.” Jd

Regardless, {ollowing Sandoval, it is clear that neither the differential requirement nor the
mandate to develop a “weli-trained and well-motivated force™ in § 1004{a) generates an implied
private cause of action because the text does not display a congressional intent to create a “private
right” or a “private remedy.” See Sandoval. 532 1.8, at 286.

Relatedly, cven though NAPS referred (o the case as a “nonstatutory review proceeding.”
NAPS, 602 F.2d at 432, the court determined that Congress did not intend for judicial review of
USPS action, making the case ineligible for non-statutory review under the modem *“clear and
mandatory” standard. See id, at 431-32 (“Congress intended to vest the Postal Service with broad
discretion in setting compensation policies and to limit judicial oversight of the Postal Service’s

exercise of that diseretion.”).

1 28 U.S.C § 1339 provides; “The district courts shall have original jurisdiction ol any civil actian arising under any
Act of Cangress relating ta the postal service.™
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Counts 4 and 5 allege violaiions of § 10G4(b) for failure to consult with and recognize the
Association’s representation of certain “headquarters™ and “area” employees as well as
postmasters. See Compl. §f 100-15. Section 1004(b) states:

The Postal Service shall provide a program for consultation with recognized

organizations of supervisory and other managerial personnel who are not subject to

collective-bargaining agreements . . . Upon presentation of evidence satisfactory to

the Postal Service that a supervisory orpganization represents a majority of

supervisors, that an organization (other than an organization representing

supervisors) represents at least 20 percent of postmasters, or thal a managcenial
organization (other than an organization represenling supervisors ot postmasters}
represents a substantial percentage of managerial employees, such organization or
organizations shall be cntitled to participate directly in the planning and
development of pay policies and schedules, fringe benefit programs, and other
programs relating to supervisory and other managerial employees.

39 U.8.C. § 1004(h).

While the Circuit has not addressed § 1004(b), this Court underscored the provision’s
discrctionary nature by reading it to require that USPS ““discuss its proposed . . . policies with the
[Association] ... in a meaningiul, good faith manner™ but further noted that “*[u]nder no
circumstances, however, does that mean that the Postal Service can be forced to accept [the
Association’s] proposals . . . on policies or even be compelled to negotiate those policies with [the
Association].”™ Nat'l dss'm of Posunasters v. Runyon, 821 F. Supp. 775, 778 (D.D.C. 1993)
(quoting NAPS, 602 F.2d at 436).

The Association claims that USPS’s previous denial of its request to represent postmasters
was incorrect. See Compl. §114. USPS and intervencr Postmasters maintain that the Association
does not have the legal authority to represent posimasters. USPS Mot. to Dismiss 15-19; see also
Postmasiers Mot. to Dismiss.

Overall, there are two fundamental reasons why 39 U.S.C. §§ 101(e). 1003(a), and

1004(a)—(b} are not subject to judicial review. First, when a statuie is “phrased as a directive to

federal agencies engaged in the distribution of pubtic funds . . . therc is far less reason to infer a

10
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private remedy.” Sundoval, 532 .S, at 289 (internal quotations and alterations omitied). Because
the cited PRA provisions conlain the type of directive language referenced by the Supreme Court
as antithetical to implied private causes of action, it seems clear that Congress did not intend for
these provisions to crealc such remedics, Moreover, the Circuit previously concluded that

appealing to Congress—rather than the courts—is the proper recourse to resolve compensation-

related disputes. See NAPS, 602 F.2d at 435 (“[i]f the Associations are dissatisfied and seek
additional guaranices, they must carry their plea to the legislature.™)

Second. § 1004 provides for remedies other than judicial review which the Association
failed to exhaust. **[NJo one is entitled to judicial relief for a supposed or threatened injury until
the prescribed administrative remedy has been exhausted.”” Ass 'n of Flight Attendants-CWA v.
Chao, 493 F.3d 155, 158 (D.C. Cir. 2007) (quoting Myers v. Bethlehem Shipbuilding Corp., 303
U.S. 41,50 51 (1938)). If the Association 1s dissatisfied with USPS policies enacted pursuant (o
§ 1003 or § 1004, the Association may request the creation of a fact-finding panel to provide
recommendations that USPS must consider. 39 U.8.C, § 1004(f). Separately, the Association may
request the creation of a panel to review the effectiveness of the procedures and provisions of
§§ 1003 and 1004 and make recommendations 1o Congress for changes. Jd. § 1004{g).

Afier nine months of negotiating the details of the proposed FY 2016-19 pay package with
USPS. “via meetings, letters, and emails,” the Association requested a factfinding panel to review
the compensation proposal in accordance with § 1004(f). Compl. §Y 18, 20. The panel delivered
its report, id. at 9 66, and USPS issued a revised pay package which the Association felt did not
adequately incorporate the panel’s recommendations, Association Opp’n 7. Then, the Association
instituted the present aclion instead of requesting another panel pursuant to § 1004(g), as USPS

argues was rcquired. USPS Mot. to Dismiss 3. The Association contends that § 1004(g) is not

1
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mandatory because “il is a process that can be invoked at any time—without connection to a
dispute.” Association Opp'n 7 n.3,

The Association had a statutory remedy—3§ 1004(g)—which it chose not to pursue. While
failure to exhaust an optional remedy is not an independent ground to dismiss an action, the
Association’s choice not to cxercise an available option is further evidence of non-reviewability.
Congress’s explicit addition of an alternate dispute resofution mechanism in the PRA indicates
that Congress did not intend for implied judicial review. Additionally, though the Association is
frustrated that USPS did not waccept the panel’s recommendations, the Association has not
sufficiently pleaded that USPS failed 1o consider its recommendations. which is all USPS is
required to do by statute, See 39 U.S.C. § 1004(0)(5).

The PRA leaves significant room for agency discretion and provides specific procedures
other than judicial review to challenge agency action. At this stage. only Congress can provide
the remedy the Association seeks.

C. Even if the Cited PRA Provisions Were Subject to Non-Statutory Review, the
Association Has Not Sufficiently Pleaded that USPS Acted Uitra Vires,

Since (1} ultra vires activily requires the violation of a elear and mandatory direciive with
only a single interpretation and (2) the Association has not shown that USPS’s conduct vielated a
such a directive, the Association has not sufficientiy pleaded that USPS acied uitra vires.

As stated above, 39 U.S.C. § 101 and § 1003 provide a broad directive to USPS to establish
a policy for providing compensation commensurate with the private sector. Congress did not
dictate how USPS should create such a policy or what metrics to use. Other than offering anecdotal
evidence about how USPS’s compensation differs from the private sector, see Compl. 4% 21-22,

24-27, 30-31, 34, and providing general suggestions for how USPS could improve iis

JA 50



USCA Case #20-5280  Document #1886278 Filed: 02/19/2021  Page 53 of 55
Case 1:19-cv-02236-RCL Document 22 Filed 07/17/20 Page 13 of 14

compensation policy, see /d. at 9 23-24. the Association has not established how USPS violated
a clear and mandatory directive in either § 101 or § 1003,

Additionally. the Circuit already determined that § 1004(a) atfords USPS significant
discretion in setting a salary differential, See NAPS. 602 F.2d at 433, The Association claims that
the current differential is too low. See Compl. 19 38-41. The differential, when combined with
accelerated overtime rales for cerlain non-managerial employces. can result in oceasional
discrepancics where supcrvisors are paid less than their subordinates. See id. However, § 1004(a)
only requires that the differential determination be “adequate and reasonable™ as determined by
USPS; a courl “cannot substitule its own judgment of what is adequate and reasonable for that of
the Postal Service.” NAPS, 602 F.2d at 435. Though the Assaciation may disagree with USPS’s
differcntial determination, it cannot demonstrate that § 1004(a) provides a clcar and mandatory
directive nor that the directive was expressly violated.

The same logic follows [or the provisions of § 1004(b), which are similarly lefi to USPS’s
discretion. See Runyon, 821 F. Supp. at 777. The Association cites USPS-commissioned surveys
that demonsirate “abysmal employee engagement™ as evidence that the Association’s constituents
have low morale due 1o USPS’s “inadequate pay policies and schedules.™ See Compi. § 98.
Though the Association implicitly suggests that increasing pay would increase employee morale.
the Association does not demonstrate (a) that the reason tfor low morale is employee pay or (b) thal
USPS has violated a clear and mandatory directive regarding compensation.

Finally, the Association has multiple claims stemming from USPS’s alleged failure to
recognize the Association’s authority to represent cerlain groups. Compl. 19 107-15. However,
these claims necessarily fail based on the “ciear and mandatory™ uftra vires revicew standard. The

Association. USPS, and intervenor Postmasters all provided their own reasonable interprelations

JA 51



USCA Case #20-5280  Document #1886278 Filed: 02/19/2021  Page 54 of 55
Case 1:19-cv-02236-RCL Document 22 Filed 07/17/20 Page 14 of 14

of whether the Association can represent postmasters and ceriain other types of employees. See
USPS Mot. to Dismiss 15-20; Association Opp’n 19-24; Postmasiers Mot. to Dismiss; USPS
Reply 13-16. Based on these submissions, § 1004(b) does not establish a single, unambiguous
interpretation, meaning that the Association has not met its burden to plead that USPS’s action

was ultra vires.

IV. CONCLUSION

Based on the foregoing, the Court will GRANT USPS’s and Postmasters’ motions to
dismiss by separate order.

IT IS SO ORDERED.

SIGNED this of July 2020.

AALS P WA A ARIALwR LA

United States District Judge

14
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UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF COLUMBIA

NATIONAL ASSOCIATION OF
POSTAL SUPERVISORS,

Plaintiff,
v. Case No, 1:19-cv-02236-RCL

UNITED STATES POSTAL SERVICE,

Defendant.

ORDER
Before the Court are USPS’s motion to dismiss [11] and Postmasters’ motion to dismiss
[19].
For the reasons stated in the accompanying memorandum opinion, the Courl hereby
GRANTS the motions to dismiss and DISMISSES the complaint in this action with prejudice.

It is FURTHER ORDERED that this case be terminated on the active dockets of the

Court,

Date: .

ANy o Aaraiewwd s

United States District Court Judge
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